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(1888) 128 U. S. 195, 9 Sup. Ct. 41. However, in the case of mutual 
benefit societies, the beneficiary has no such right. Supreme Conclave, 
Royal Adelphia v. Cappella (C. 0. A. 1890) 41 Fed. 1. But to-day, 
most policies contain an express reservation to the insured of his right 
to name a new beneficiary. In such cases, if the insured has done all 
that is incumbent upon him, or at least all that it is possible for him 
to do in complying with the requirements of the policy, although certain 
formal or ministerial acts of the insurer have been omitted, courts 
will give effect to the intention of the insured as to change of bene- 
ficiary. State Mutual Life Assurance Co. v. Bessett (1918) 41 R. I. 
54, 102 Atl. 727; Wooten v. Order of Odd Fellows (1918) 176 N. C. 
52, 96 S. E. 654; Luhrs v. Luhrs (1890) 123 N. T. 367, 25 N. E. 388; 
but cf. Fink v. Fink (1902) 171 N. T. 616, 64 TS. E. 506. Even though 
the insured has not done all that is "possible", when there is considera- 
tion moving from the intended new beneficiary, courts will effectuate 
the subsequent designation. Tidd v. Mclntyre (1906) 116 App. Div. 
602, 101 N. T. Supp. 867; Pennsylvania B. B. v. Wolfe (1902) 203 
Pa. St. 269, 52 Atl. 247; cf. Lahey v. Laliey (1903) 174 N. Y. 146, 66 
N. E. 670; Nally v. Nally (1885) 74 Ga. 669. In the instant case, 
although the court speaks of an equitable assignment, strictly, the 
attempt to designate a new beneficiary is never an assignment, but 
rather the exercise of a power granted in the policy. See Townsend v. 
Fidelity & Casualty Co. (1914) 163 Iowa 713, 723, 144 N. "W. 574. And 
when consideration, such as marriage, has been given for the exercise 
of this power, and the parties cannot be restored to status quo, 
courts, on equitable principles, will specifically enforce exercise of the 
power. 

Insurance — Provision Against Incumbrance — Effect of Void Mort- 
gage. — It was provided in a fire insurance policy that if the personal 
property insured became incumbered by a chattel mortgage without 
the insurer's consent the policy was to be null and void. The plain- 
tiff assured, without the defendant insurer's consent, executed a chat- 
tel mortgage which was void for usury. He now sues to recover on 
the policy. Held, three judges dissenting, the mortgage, although 
void, existed as a fact and avoided the policy. Lipedes v. Liverpool, 
etc. Ins. Co. (N. T. 1920) 128 B". E. 160. 

The majority of the court in the instant case followed previous New 
York authority in a case where subsequent insurance, itself void 
because of previous insurance, was obtained contrary to a provision 
in the previous policy making it void upon such an event. Bigler v. 
New York Gent. Ins. Co. (1860) 22 W. Y. 402; contra, Jackson v. 
Massachusetts Mut. Fire Ins. Co. (1839) 40 Mass. 418. As a matter 
of legal analysis this view cannot be upheld. An incumbrance, a chat- 
tel mortgage, in legal contemplation, denotes an instrument that gives 
rise to some rights or privilege's in law or equity, — not a mere form. 
Thus a provision similar to that of the instant case was not violated by 
the execution of a mortgage not to take effect until a specified time 
where the loss occurred before that time; Rowland v. Home Ins. Co. of 
N. T. (1910) 82 Kan. 220, 108 Pac. 118; nor where the inception of 
the mortgage depended on a condition precedent that did not happen 
before the loss. Weigen v. Council Bluffs Ins. Go. (1898) 104 Iowa 
410, 73 N. W. 862. The mortgage in the instant case, being void and 
not merely voidable, never gave rise to any rights in the mortgagee 
against the property and hence the property was not incumbered in 
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any legal sense. Phoenix Ins. Co. v. Asbury (1897) 102 Ga. 565, 27 
S. E. 667. Tet the court felt that since the purpose of the provision 
was to avoid the possibility of an increase in moral hazard, the duty 
rested on the insured to make a full disclosure of the execution of the 
mortgage regardless of its legal effect. See Ostrander, Fire Insurance 
(2nd. ed., 1897) §§ 83, 84. This liberal construction goes behind mere 
logic in order to inhibit any attempt on the part of the insured to deal 
unfairly with the insurance company. It is interesting to note that 
the standard policy of today provides against a mortgage "whether 
valid or not". 

Intoxicating Liquors — Illegal Transportation — Forfeiture. — Three 
automobiles illegally transporting liquor were seized and three informa- 
tions were filed under Va. Acts 1918, c. 388, § 57, to enforce their for- 
feiture to the state. Three persons in interest, who were ignorant of 
such illegal use intervened. Held, that where the intervenors had vol- 
untarily parted with the custody of the vehicles, such vehicles were 
absolutely forfeited. King v. Commonwealth (Va. 1920) 102 S. E. 
757, (intervenor a lienor for purchase price) ; Pennington v. Common- 
wealth (Va. 1920) 102 S. E. 758, (intervenor a bailor for hire and 
bailee a converter) ; Bucliolz v. Commonwealth (Va. 1920) 102 S. E. 
760, (intervenor an employer and his chauffeur, under special statute, 
a thief). 

Absolute forfeitures are not without precedent under our law. They 
have been effected both under the Chinese Exclusion Act (1882) 22 
Stat. 61, U. S. Oomp. Stat. (1916) § 4299 and under the Act to Protect 
Seals (1894) 28 Stat. 54, U. S. Comp. Stat. (1901) § 4398. The Frolic 
(D. C. 1906) 148 Fed. 918; The Frolic (D. C. 1906) 148 Fed. 921; 
The James G. Swan (D. O. 1896) 77 Fed. 473. The judicial interpre- 
tation of the internal revenue laws is analogous. All personal property 
on the premises of an illicit distillery is liable to forfeiture. United 
States v. Stowell (1890) 133 U. S. 1, 10 Sup. Ct. 244. The same is true 
of personalty in an illicit cigar factory, United States v. Two hundred 
and Twenty Patent Machines (D. O. 1900) 99 Fed. 559, and of vehicles 
used to transport liquor for the purpose of evading the payment of 
internal revenue taxes. United States v. One Black Horse (D. O. 1904) 
129 Fed. 167; United States v. Two Bay Mules (D. C. 1888) 36 Fed. 
84; United States v. Mincey (O. C. A. 1918) 254 Fed. 287; United 
States v. One Saxon Automobile (C. C. A. 1919) 257 Fed. 251. But the 
rule laid down in these cases has been limited to instances where the 
owner has confided his property to another. So where an owner was 
deprived of the possession of his vessel by a trespass, and the vessel was 
subsequently employed in illegal traffic, he was permitted to recover it. 
United States v. The George E. Wilton (D. C. 1890) 43 Fed. 606; see 
United States v. One Saxon Automobile, supra; Pennington v. Com- 
monwealth, supra; Buchholz v. Commonwealth, supra. Some courts, 
however, have refused to construe statutes such as those involved in the 
principal case as requiring absolute forfeiture where the owner of 
property was personally innocent of any violation of the statute. 
Moody v. McKinney (1906) 73 S. 0. 438, 53 S. E. 543; Seignious v. 
Limehouse (1917) 107 S. O. 545, 93 S. E. 193. Some states have 
expressly made this exception by statute. State v. Hughes (Ala. 1919) 
82 So. 104; Whites v. State (1919) 23 Ga. App. 174, 98 S. E. 171. 
In Alabama this is the case, with the additional safeguard that the 
burden of proof as to the innocence of the owner and his care in con- 



